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MORRIS   L.  BRUSETT.  C.P.A. 
LEGISLATIVE  AUDITOR 


G.  DEAN  REED.  C.P.A. 
DEPUTY  LEGISLATIVE  AUDITOR 


STATE    OF    MONTANA 

(Mice  of  ti\t  ^Eegblaitta  ^uhttor 

STATE  CAPITOL 
HELENA.  MONTANA     59601 


The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature 

We  have  examined  the  balance  sheet  of  the  Montana  State  Board  of 
Food  Distributors  (ex  officio  Montana  Trade  Commission)  as  of  June  30, 
1971,  and  the  related  statements  of  operation,  as  set  forth  in  the 
table  of  contents  in  this  report,  for  the  biennium  then  ended.   Our 
examination  was  made  in  accordance  with  generally  accepted  auditing 
standards  and  accordingly  included  such  tests  of  the  accounting  records 
and  such  other  auditing  procedures  as  we  considered  necessary  in  the 
circumstances . 

The  financial  statements  have  been  prepared  on  the  cash  basis  of 
accounting  and  do  not  show  financial  position  or  operating  results  as 
do  statements  prepared  on  the  modified  accrual  basis  in  accordance  with 
generally  accepted  accounting  principles  applicable  to  governmental 
units. 

The  board  does  not  maintain  a  general  ledger,  nor  does  it  utilize 
the  double  entry  system  of  accounting.   The  board's  financial  statements 
were  prepared  directly  from  the  state  controller's  reports  of  income, 
expenditures,  and  account  balances  and  our  analysis  of  the  board's 
financial  transactions. 
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The  board  does  not  maintain  a  control  account  or  a  subsidiary 
ledger  for  its  equipment,  and  because  the  last  equipment  item  was  pur- 
chased about  six  years  ago,  we  did  not  try  to  determine  the  value  of 
the  equipment. 

In  our  opinion,  subject  to  the  exceptions  noted  in  the  preceding 
paragraphs,  the  accompanying  financial  statements  present  fairly  the 
financial  position  of  the  Montana  State  Board  of  Food  Distributors  as 
of  June  30,  1971,  and  the  results  of  its  operations  for  the  biennium 
then  ended,  in  conformity  with  generally  accepted  governmental  account- 
ing principles  applied  on  a  basis  consistent  with  that  of  the  preceding 
year . 

We  submit  the  financial  statements  listed  in  the  table  of  contents 
together  with  the  following  comments. 


-2- 


COMMENTS 
GENERAL 

The  State  Board  of  Food  Distributors  was  initially  created  by 
Chapter  49,  Laws  of  1939  (Title  27,  Chapter  3,  R.C.M.  1947).   In  1943, 
the  duties  of  the  board  were  expanded  to  include,  in  an  ex  officio 
capacity,  the  duties  of  the  Montana  Trade  Commission  as  enumerated  in 
Title  70,  Chapter  2,  R.C.M.  1947. 

The  board  and  trade  commission,  hereafter  referred  to  inclusively 
as  the  board,  consists  of  three  members  appointed  by  the  governor  for 
staggered  terms  of  three  years.   The  board  members  are  required  by  law 
to  be  chosen  by  the  governor  from  a  list  provided  by  the  Montana  State 
Food  Distributors  Association.   The  law  also  requires  that  board  members 
be  actively  engaged  in  the  distribution  of  food  and  have  at  least  five 
consecutive  years  of  practical  experience  as  a  food  distributor  prior 
to  appointment.   In  addition  to  the  board  members,  the  board  employs  a 
full-time  secretary  and  two  part-time  clerks.   The  board  occupies  leased 
office  space  adjacent  to  its  retained  legal  counsel  in  Helena. 

The  board  has  three  primary  functions  stipulated  in  the  law:   (1)  to 
supervise  and  regulate  public  grain  mills  within  the  state  (Section  70-202, 
R.C.M.  1947),  (2)  to  regulate  the  quality  of  all  food  sold  at  retail  in 
the  state  using  the  state  and  federal  pure  food  and  drug  acts  as  a  standard 
(Section  27-306,  R.C.M.  1947),  and  (3)  to  administer  the  Unfair  Practices 
Act  (Section  51-113,  R.C.M.  1947). 

The  board  has  been  almost  completely  inactive  in  the  area  of  public 
grain  mills  and  has  concentrated  its  resources  mainly  in  those  areas  dealing 
with  food  distribution  and  unfair  trade  practices. 

In  its  capacity  as  the  trade  commission,  the  board  handles  complaints 
filed  under  the  Unfair  Practices  Act  and  is  charged  by  law  with  performing 
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"cost  surveys."   Cost  surveys  consist  of  a  formal  process  of  hearings 
and  analysis,  prompted  by  interested  parties,  whereby  the  board  deter- 
mines the  "probable  cost  of  doing  business"  in  a  particular  trade,  such 
as  retail  groceries.   On  the  basis  of  these  cost  curveys,  price  guidelines 
are  established  by  the  board  which,  according  to  law,  are  intended  to 
safeguard  the  public  against  monopolies,  foster  competition,  and  prohibit 
unfair  and  discriminatory  practices.   In  this  regard,  the  board  has  only 
performed  one  cost  survey  which  was  completed  in  1970.   This  survey  limits 
all  food  wholesalers  to  selling  products  at  no  less  than  2  percent  above 
cost,  and  food  retailers  to  selling  at  no  less  than  5  percent  above  cost. 
In  effect,  these  limits  establish  a  minimum  price  at  which  food  commodities 
can  be  sold,  thereby  precluding  firms  from  eliminating  competition  by 
selling  selected  items  below  cost. 

Relative  to  food  distribution,  the  board  is  required  to  register  and 
license  all  establishments  selling  or  dispensing  food  or  drinks  at  retail 
within  the  state.   Licenses  are  issued  by  the  board  upon  payment  of  a 
statutory  $5  fee.   The  revenue  derived  from  the  collection  of  the  fee  is 
deposited  in  an  earmarked  revenue  fund  account  within  the  state  treasury 
and  is  the  only  source  of  financing  for  board  operations.   During  fiscal 
year  1969-70,  4,916  licenses  were  issued  by  the  board,  while  during  fiscal 
year  1970-71  the  number  of  licenses  issued  dropped  to  4,771.   During  the 
biennium  ended  June  30,  1971,  $49,546  in  revenue  was  derived  from  the  sale 
of  licenses,  while  expenditures  during  the  same  period  totaled  $48,769. 
ACCOUNTING  SYSTEM 

The  board  does  not  maintain  a  general  ledger,  utilize  the  double 
entry  system  of  accounting,  or  prepare  year-end  financial  statements. 
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A  general  ledger  should  be  maintained  and  posted  on  a  monthly  basis 
to  properly  show  changes  and  balances  of  the  board's  assets  and  account 
balances  and  the  accumulated  revenues  and  expenditures  for  the  year.   The 
general  ledger  should  be  posted  monthly  from  books  of  original  entry. 

The  double  entry  system  should  be  utilized  to  keep  the  accounts  in 
balance,  show  the  dual  effect  upon  each  financial  transaction,  and  provide 
the  basis  for  preparation  of  accurate  and  complete  financial  statements 
and  reconciliations. 

Under  the  plan  for  executive  reorganization,  the  board  is  to  be 
incorporated  into  the  proposed  Department  of  Business  Regulation  for 
administrative  and  budgetary  purposes.   This  envisions  that  the  accounting 
function  for  the  board  will  be  performed  by  the  proposed  department  under 
the  new  statewide  accounting  system.   Consequently,  the  effects  of  reorgani- 
zation and  the  statewide  accounting  will  most  likely  rectify  the  weakness 
pointed  out  above  without  any  action  by  the  board.   Nevertheless,  the 
board  should  advise  the  state  controller  of  any  extraordinary  or  unusual 
requirements  insofar  as  accounting  records  or  reports  are  concerned. 

RECOMMENDATION 

We  recommend  that  the  board  consult  with  the  state  controller  to 
insure  that  all  the  activities  under  their  control  are  properly 
considered  in  developing  the  statewide  accounting  system. 

CASH  PROCEDURES 

The  $5  license  fee  collected  by  the  board  is  received  in  two  ways. 
Most  of  the  fees  are  received  through  the  mail  in  the  form  of  checks, 
while  other  fees  are  collected  by  the  secretary  during  his  travel  around 
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the  state.   During  fiscal  year  1970-71,  for  example,  $25,153  in  license 
revenue  was  collected  by  the  board.   Of  this  amount,  $3,231  was  personally 
collected  by  the  secretary  while  the  remaining  $21,922  was  mailed  directly 
to  the  board  office  in  Helena.   In  analyzing  these  collections,  we  observed 
a  number  of  areas  where  improvements  in  procedure  and  control  should  be 
made. 

In  collecting  license  fees  during  his  travel,  the  secretary  often 
receives  currency  as  well  as  checks.   Since  the  secretary  is  usually  in 
Helena  only  about  once  a  week,  he  holds  the  checks  in  his  personal  possession 
until  he  gets  to  Helena,  at  which  time  they  are  given  to  the  board  clerk 
for  deposit.   In  the  case  of  currency,  however,  the  secretary  does  not 
hold  it  until  he  gets  to  Helena,  but  rather  commingles  it  with  his  personal 
money,  and  upon  arriving  in  Helena,  gives  the  board  a  check  drawn  on  his 
personal  account  for  the  amount  of  currency  collected.   In  a  recent  period, 
for  example,  the  secretary  gave  the  board  clerk  $225  in  license  fees 
collected  during  one  of  his  trips.   This  amount  was  comprised  of  $50  in 
checks  from  licensees  and  a  personal  check  drawn  by  the  secretary  for  $175. 

Under  ordinary  circumstances  we  believe  the  commingling  of  state  and 
personal  money  is  a  poor  practice.   Under  certain  circumstances,  this 
practice  could  be  acceptable  provided  that  other  controls  were  present 
to  insure  complete  accountability.   In  this  instance,  however,  the 
existence  of  other  controls  is  not  evident.   Receipts  issued  by  the 
secretary  for  fees  collected  are  not  prenumbered  and,  without  this  feature, 
or  copies  of  the  receipts,  it  is  virtually  impossible  to  determine  or 
demonstrate  that  all  fees  collected  by  the  secretary  have  been  properly 
remitted  and  accounted  for. 
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To  overcome  the  foregoing  weakness  in  accountability,  the  receipts 
issued  by  the  secretary  while  traveling  should  be  serially  prenumbered. 
Since  the  board  prints  and  issues  new  license  applications  which  incorpor- 
ate a  receipt  each  year,  the  addition  of  a  serial  number  should  not  pose 
any  additional  expense.   Such  a  feature  would  provide  a  tangible  means 
of  demonstrating  that  all  fees  collected  by  the  secretary  are  properly 
accounted  for. 

Additional  control  and  segregation  as  well  as  more  prompt  deposit 
of  board  receipts  could  also  be  accomplished  if  the  secretary  deposited 
fees  directly  into  state  treasury  accounts  in  the  various  cities  and 
towns  he  visits.   At  any  given  time,  the  state  treasurer  has  an  account 
in  at  least  one  bank  in  most  cities  and  towns  around  the  state.   The 
secretary  could  deposit  his  collections  in  these  accounts  on  a  daily  or 
less  frequent  basis,  depending  upon  where  he  is  traveling,  thereby  relieving 
him  of  the  need  to  (1)  carry  checks  until  he  returns  to  Helena,  and 
(2)  write  a  personal  check  for  currency  received. 

We  also  noted  during  the  course  of  our  audit  that  checks  received 
by  the  board  were  not  restrictively  endorsed  upon  receipt  to  preclude 
unauthorized  negotiation  in  the  event  of  theft  and  that  checks  were  often 
left  in  a  basket  on  a  table  during  periods  when  the  office  was  unattended. 
Since  the  board  occupies  office  space  in  a  private  building  to  which  many 
people  have  access,  we  believe  every  reasonable  precaution  should  be 
taken  to  avert  a  loss. 

RECOMMENDATION 

We  recommend  that  the  board: 

1.      Institute  more  effective  controls  over  license  fee 
collections _,  including: 
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a.  the  issuance  of  prenumbered  receipts s 

b.  restrictive  endorsement  of  checks  upon  receipt 3   and 

c.  the   locking  up  of  checks  until  time  of  deposit. 

2.      Consult  with  the  state  controller  and  state  treasurer 
to  ascertain  the  forms  and  procedures  necessary  to 
deposit  directly  into  state  treasury  accounts  in 
outlying  banks. 

ATTENDANCE  AND  LEAVE  RECORDS 

The  board  does  not  maintain  records  regarding  employees'  attendance, 
vacation  leave,  sick  leave,  or  overtime.   Although  the  board  only  has 
three  employees  other  than  board  members,  two  of  the  employees  are  engaged 
on  apparently  a  part-time  basis. 

One  of  the  two  employees  advised  us  that  she  considered  herself  a 
full-time  employee  of  the  state  and,  as  a  result,  accrued  vacation  and 
sick  leave  and  contributed  to  the  state  retirement  system.   She  also 
stated  that  although  she  spent  nearly  all  of  her  time  in  the  board's 
office,  she  was  concurrently  employed  by  an  adjacent  law  firm  and  often 
worked  on  matters  relating  to  that  firm. 

Because  there  are  no  records  insofar  as  time  and  attendance  are 
concerned,  it  is  difficult,  if  not  impossible,  to  determine  the  extent 
to  which  the  employee  devotes  her  time  to  private  matters  as  opposed  to 
board  matters.   Observations  during  the  course  of  our  audit  generally 
confirmed  what  the  employee  said  in  that  most  of  her  time  was  spent  in 
the  board  office  on  matters  which  pertained  to  the  board  in  some  instances 
and  the  law  firm  in  other  instances. 
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Although  it  may  be  prudent  for  the  board  to  employ  a  clerk  on  a 
part-time  basis,  we  believe  records  should  be  maintained  to  demonstrate 
the  basis  for  salary  compensation.   In  this  regard,  time  and  attendance 
records  showing  vacation  and  sick  leave  earned  and  taken,  overtime  and 
the  balance,  are  essential  not  only  to  provide  a  basis  for  salary  compen- 
sation, but  also  to  preclude  misunderstandings  and  to  provide  accurate 
data  for  calculating  leave  compensation  upon  termination.   To  this  end, 
the  state  controller  has  issued  Management  Memo  71-8  which  prescribes 
forms  and  regulations  pertaining  to  leave.   The  board  should  comply  with 
the  provisions  of  this  memo  and  should,  in  our  opinion,  devise  a  system 
of  records  to  reflect  the  time  and  attendance  of  employees. 

RECOMMENDATION 

We  recommend  that  the  board: 

1.  Maintain  leave  records  in  accordance  with  Management 
Memo   71-8. 

2.  Devise  and  use  a  system  of  time  and  attendance  records. 

FIXED  ASSETS 

The  board  does  not  periodically  inventory  or  maintain  records  over 
its  fixed  assets.   Although  the  fixed  assets  owned  by  the  board  consist 
of  office  equipment  and  furniture,  the  number  and  probable  value  of  these 
assets  does  not  appear  to  be  significant.   Those  assets  which  it  does  own, 
however,  are  located  in  a  leased  office  in  a  private  building  and  are 
commingled  with  equipment  and  assets  belonging  to  an  adjacent  law  firm. 
Because  of  this  commingling  and  the  fact  that  the  board  should  have  a 
record  of  its  assets  showing  acquisition  date,  cost,  and  location,  we 
believe  a  written  record  should  be  established.   Management  Memo  70-17 
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issued  by  the  State  Department  of  Administration,  stipulates  the  procedures 
to  be  followed  in  recording  and  accounting  for  agency  assets.   We  believe 
the  board  should  comply  with  the  provisions  of  Management  Memo  70-17. 

RECOMMENDATION 

We  recommend  that  the  board  comply  with  Management  Memo  70-17 
relative  to  the  control  and  recording  of  assets. 

TRAVEL 

Location  of  Secretary 

The  board  employs  a  full-time  secretary  who,  among  other  things, 
travels  around  the  state,  collects  license  fees,  and  works  on  complaints 
filed  under  the  Unfair  Practices  Act.   As  indicated  previously,  the 
office  is  located  in  Helena;  however,  the  secretary's  residence  is 
located  in  Missoula.   The  secretary  stated  that  when  he  was  hired  14 
years  ago  he  told  the  board  that  he  wanted  to  remain  in  Missoula,  and 
the  board  agreed.   As  a  consequence,  the  state  has  an  office  in  Helena 
open  8  hours  per  day  with  the  chief  employee  of  the  office  located  in 
Missoula. 

The  secretary  advised  us  that  he  usually  commutes  to  and  from  Helena 
about  once  a  week  on  Monday,  and  during  the  remainder  of  the  week  is  either 
in  Missoula  or  traveling  about  the  state  on  board  business.   He  said  that 
he  handles  a  large  majority  of  the  state  business  in  his  home  and  therefore 
maintains  somewhat  of  an  office  there. 

When  the  secretary  commutes  to  Helena  on  board  business,  he  is  paid 
mileage  and  per  diem  at  the  standard  state  levels.   During  fiscal  years 
1969-70  and  1970-71,  the  secretary  made  from  four  to  six  trips  a  month 
between  Missoula  and  Helena,  for  which  he  was  paid  mileage  and  per  diem 
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of  about  $1,600  in  1969-70  and  $1,700  in  1970-71.   In  addition,  an 
undetermined  expense  was  incurred  as  a  result  of  lost  time  in  traveling 
between  the  two  cities  and  in  communication  by  telephone  and  correspond- 
ence. 

Although  the  board  apparently  has  the  prerogative  by  statute  to 
organize  its  office  in  this  manner,  we  question  the  economy  and  efficiency 
of  this  arrangement.   As  pointed  out  above,  the  board  is  incurring  an 
additional  cost  of  at  least  $1,600  to  $1,700  per  year  solely  because  the 
secretary  is  not  located  in  Helena.   In  our  view,  this  is  uneconomical. 
We  also  believe  it  is  inefficient  to  the  extent  that  time  is  wasted  by 
the  secretary  driving  between  Missoula  and  Helena  and,  when  he  is  not 
in  Helena,  a  long  distance  telephone  call  is  necessary  to  reach  him. 
Each  of  these  disadvantageous  aspects  could  be  alleviated  by  locating 
the  secretary  and  board  office  together.   In  our  opinion,  both  should 
be  located  in  Helena,  the  seat  of  the  state  government. 

RECOMMENDATION 

We  recommend'  that  the  board  consolidate  the   location  of  its 
office  and  secretary  by  relocating  its  secretary  to  Helena. 

Per  Diem 

Section  59-539,  R.C.M.  1947,  prescribes  the  manner  in  which  per  diem 
is  to  be  calculated  for  travel  in  excess  of  24  hours.   It  generally  pro- 
vides that  per  diem  is  to  be  paid  in  six-hour  increments  which  comprise 
the  four  quarters  of  a  calendar  day,  and  that  per  diem  payments  begin  in 
the  quarter  in  which  travel  begins.   For  example,  if  an  employee  departs 
on  a  multi-day  trip  at  7:00  A.M.,  his  per  diem  payment  commences  as  of 
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6:00  A.M.,  the  beginning  of  the  second  quarter,  at  the  statutory  rate 
of  $3.37-1/2  per  quarter. 

Our  test  of  travel  claims  filed  by  the  secretary  during  the  biennium 
ending  June  30,  1971,  disclosed  that  the  calculation  of  per  diem  for  the 
secretary  at  the  commencement  of  multi-day  trips  was  consistently  in 
error.   Although  the  secretary  usually  departed  at  7:00  A.M.,  per  diem 
was  calculated  on  the  basis  of  a  full  day  rather  than  3/4  of  a  day.   Con- 
sequently, the  secretary  was  reimbursed  in  excess  of  the  amount  allowed 
by  law. 

Although  the  amount  involved  in  each  instance  is  not  significant 
($3.37-1/2),  our  test  indicated  that  it  was  a  consistent  error  apparently 
attributable  to  a  misunderstanding  of  the  statutory  requirements. 

RECOMMENDATION 

We  recommend  that  the  board  calculate  per  diem  on  a  clock  quarter 
basis  in  accordance  with  Section  59-5393   R.C.M.    1947. 

Automobile  Travel 

In  the  course  of  his  duties,  the  secretary  travels  extensively  by 
automobile.   During  fiscal  year  1970-71,  for  example,  he  traveled  21,700 
miles  in  his  personal  car  and  was  reimbursed  by  the  board  at  the  rate  of 
9  cents  per  mile. 

Chapter  320,  Laws  of  1971,  provides  for  the  establishment  and  operation 
of  a  state  motor  pool  under  the  jurisdiction  of  the  State  Highway  Depart- 
ment.  Pursuant  to  this  law,  the  Highway  Department  has  set  up  motor  pool 
operations  at  11  points  around  the  state,  including  Helena  and  Missoula. 
The  automobiles  in  these  motor  pools  are  available  to  state  agencies  on 


-12- 


a  temporary  or  permanent  basis  at  the  rate  of  8.b  cents  per  mile. 

We  believe  that  the  board  should  obtain  a  state  motor  pool  car  for 
use  by  the  secretary  in  traveling.   Not  only  would  this  result  in  an 
economy  to  the  board  (8.6c  versus  9c) ,  but  it  is  also  appropriate  from 
the  standpoint  that  the  secretary  is  representing  the  state  in  an  official 
capacity.   A  motor  pool  vehicle  would  convey  this  meaning. 

RECOMMENDATION 

We  recommend  that  the  board  obtain  a  state  motor  pool  vehicle 
for  use  by  the  secretary  on  official  travel. 

FUNCTIONS  OF  THE  BOARD 

As  pointed  out  in  the  general  comments  section  of  this  report,  the 
board  has  three  primary  and  statutory  functions.   In  each  of  these  three 
instances  the  statutes  are  fairly  explicit  in  terms  of  what  the  intent  of 
the  legislation  is  and  what  the  board's  duties  and  responsibilities  are. 
In  reviewing  the  operations  of  the  board,  we  found  that  with  certain 
exceptions,  the  board  was  failing  to  fulfill  its  statutory  duties  and 
responsibilities  and,  as  a  result,  may  be  failing  to  achieve  the  intent 
of  its  enabling  legislation.   We  also  found  that  a  certain  degree  of 
overlap  in  duties  may  exist  between  the  board  and  other  agencies.   The 
basis  for  these  conclusions  follows: 
Public  Mills 

As  defined  in  law,  the  term  "public  mill"  embraces  all  persons, 
organizations,  and  corporations  who  own,  operate,  manage,  or  control 
elevators,  mills,  factories,  or  plants  within  the  state  for  the  purpose 
of  milling  or  manufacturing  products  from  grain.   With  respect  to  public 
mills,  Chapter  2  of  Title  70,  R.C.M.  1947  (enacted  as  Chapter  223,  Laws 
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of  1919),  requires  the  board,  as  the  trade  commission,  to  fix  reasonable 
rules,  rates,  tolls,  and  maximum  profits  and  to  supervise  and  regulate 
the  operations  of  public  mills  within  the  state.   In  this  connection, 
various  sections  of  the  statute  require  public  mills  to  render  a  record 
of  uniform  accounts  to  the  board  (Section  70-213,  R.C.M.  1947)  and  to 
file  schedules  with  the  board  showing  all  rates,  tolls,  charges,  and 
prices  for  services  and  products  (Section  70-220,  R.C.M.  1947). 

Irrespective  of  the  foregoing  requirements  of  law,  the  board  has  not 
been  active  in  the  area  of  public  mills.   Public  mills  have  not  filed 
uniform  accounts  or  schedules  of  rates,  tolls,  charges,  and  prices  with 
the  board,  probably  because  the  commission  has  not  solicited  or  required 
them.   Insofar  as  we  could  determine,  there  was  no  activity  between  the 
board  and  public  mills  during  the  1970-71  biennium  pursuant  to  Chapter  2, 
Title  70,  R.C.M.  1947.   In  this  regard,  the  secretary  stated  that  the  only 
activity  in  the  last  several  years  has  been  two  letters  of  inquiry  regarding 
public  mills.   Consequently,  the  supervision  and  regulation  of  public  mills 
by  the  state,  insofar  as  the  board  is  concerned,  is  a  non-existent  thing 
in  practice  even  though  specific  statutory  requirements  exist. 

The  State  Department  of  Agriculture  presently  licenses,  inspects, 
and  regulates  certain  aspects  of  public  mill  operations.   Although  it 
appears  that  the  duties  performed  by  the  Department  of  Agriculture  are 
not  identical  to  those  required  of  the  board,  both  pertain  to  aspects  of 
grain  trade.   The  agriculture  department  licenses,  inspects,  and  regulates 
grain  warehouse  and  storage  facilities  and  inspects  the  quality  of  grain. 
In  contrast,  the  law  requires  the  board  to  regulate  and  supervise  the  rates, 
charges,  and  operations  of  facilities  which  process  grain,  and  since  such 
facilities  fall  within  the  statutory  definition  of  food  stores,  the  board 
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also  licenses  them.   Consequently,  both  the  Department  of  Agriculture 
and  the  board  are  concerned  in  some  manner  with  the  operations  of  public 
mills,  yet  only  the  agriculture  department  has  been  active,  with  nothing 
being  done  by  the  board.   In  this  regard,  the  Department  of  Agriculture 
also  has  personnel  in  the  field  who  are  involved  in  the  performance  of 
the  department's  duties,  while  the  board  has  no  such  capability. 

In  view  of  the  foregoing  factors,  we  believe  the  duties  of  the  board 
pertaining  to  public  mills  may  be  more  appropriate  to  the  State  Department 
of  Agriculture.   Consequently,  we  believe  the  board  should,  in  consultation 
with  the  State  Department  of  Agriculture,  review  the  requirements  of 
Chapter  2,  Title  70,  R.C.M.  1947,  determine  whether  these  statutory 
requirements  are  currently  realistic  and  necessary  and,  in  view  of  this 
determination,  seek  legislation  to  repeal  the  statutes,  transfer  their 
administration  to  the  State  Department  of  Agriculture,  or  seek  the  neces- 
sary financing  to  adequately  administer  the  program  if  the  determination 
is  that  the  board  should  retain  the  function. 

A  subcommittee  of  the  Legislative  Council  has  been  organized  to  over- 
see the  reorganization  of  the  Executive  Branch  of  Montana's  State  Government 
that  is  currently  in  process.   The  board  may  wish  to  consult  with  the  sub- 
committee in  the  review  of  the  statutes  relating  to  public  mills.   Accord- 
ingly, we  are  providing  a  copy  of  this  report  to  the  subcommittee. 

RECOMMENDATION 

We  recommend  that  the  boards   in  consultation  with  the  State 
Department  of  Agriculture: 

1.     Review  the  requirements  of  Chapter  23   Title  70, 

R.C.M.    1947,   and  determine  whether  the  requirements 
of  this  chapter  are  currently  realistic  and  necessary. 
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2.      Seek  legislation  to  repeal  the  statutes,    transfer 
the  stipulated  duties  to  the  State  Department  of 
Agriculture,   or  seek  the  financing  necessary  to 
adequately  administer  the  program  if  the  deter- 
mination is  that  the  board  should  retain  the 
function. 

Food  Distribution 

The  second  statutory  function  of  the  board  pertains  to  the  regulation 
of  food  stores  and  food  commodities.   Section  27-306,  R.C.M.  1947  (enacted 
in  1939) ,  makes  it  the  duty  of  the  board  to  regulate  the  quality  of  all 
food  sold  at  retail  in  the  state,  using  the  state  and  federal  pure  food 
and  drug  acts  as  a  standard.   In  this  regard,  the  statute  defines  food 
as  meaning  all  substances,  drinks,  and  preparations  other  than  drugs, 
offered  for  sale  and  intended  for  human  consumption. 

To  achieve  the  intent  of  the  statute,  the  board  is  required  to  register 
and  license  all  food  stores  in  the  state.   According  to  the  statute,  food 
stores  encompass  grocery  store's,  rosl  nurant  h,  pool  halls,  hotels,  ami 
other  ostabl  InIu'iI  pLact's  whore  loot!  or  drinks  are  eomptaiiidtsd ,  vouded, 
or  sold  at  retail.   In  conjunction  with  registering  and  licensing,  the 
board  is  authorized  to  inspect  food  stores  and  make  rules  and  regulations 
for  the  purpose  of  achieving  the  intent  of  the  act;  i.e.,  to  regulate  the 
quality  of  food  sold. 

Again,  irrespective  of  the  fairly  strong  requirements  in  law  and 
the  obvious  intent  of  the  act,  the  board  has  not  acted  at  full  capacity. 
The  board  has  never  exercised  its  rule  and  regulation  making  powers  with 
respect  to  food  stores  and  does  not  inspect  food  stores.   Although  the 
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board  is  empowered  to  revoke,  suspend,  and  refuse  to  renew  licenses,  it 
has  never  done  so.   Insofar  as  wo  could  dot ermine,  the  board's  only 
activity  in  the  area  of  food  stores  consists  of  the  issuance  of  licenses 
upon  the  payment  of  an  annual  fee  of  $5.   Even  in  this  area,  the  board 
has  apparently  not  been  completely  effective.   For  example,  the  statutory 
definition  of  food  includes  substances  for  human  consumption  as  well  as 
"drinks."  Yet  the  board  does  not  license  all  bars  or  gasoline  stations, 
even  though  these  enterprises  sell  drinks  at  retail  as  specified  in 
Section  27-301,  R.C.M.  1947.   This  would  seem  to  indicate,  in  our  opinion, 
that  many  "food  stores"  as  defined  in  the  law,  are  not  being  licensed  by 
the  board.   As  a  matter  of  fact,  none  of  the  three  cafeterias  situated  in 
the  state  capitol  complex  that  we  checked  were  separately  licensed  by  the 
board,  even  though  they  should  be  under  the  provisions  set  out  in  law. 
It  is  difficult  to  visualize  how  the  routine  issuance  of  licenses 
can  contribute  towards  the  regulation  of  the  quality  of  food  as  defined 
by  law.   In  retrospect,  it  appears  that  the  board's  function  of  licensing 
has  merely  been  a  revenue  measure  and  has  not  resulted  in  any  regulation 
of  food  quality.   Licensing  and  regulation  of  establishments  serving  food 
and  drinks  is  also  the  concern  of  other  state  agencies.   The  following 
table  depicts  the  extent  to  which  other  state  agencies  license  the  same 
establishments  licensed  by  the  board,  as  well  as  the  respective  fee  for 
those  licenses. 
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STATE  OF  MONTANA 
SCHEDULE  OF  LICENSES  ISSUED 
BY  STATE  AGENCIES  TO  VARIOUS  ESTABLISHMENTS (5) 


State 

Agency 

Liquor 

Establishment 

Food 
Distributors 

(1) 

Board  of 
Equalization^ 

Dept.  of 
Health^ 

Dept.  of 
Agriculture 

Control 
Board 

Hotels,  Motels 

$5.00 

$6  to  $200 

$5.00 

— 

— 

Grocery  Stores 

5.00 

ii       M 

5.00<*> 

Varies 

$200.00 

Bars,  Taverns 

5.00 

ii       ii 

5.00 

— 

200.00 

Gas  Stations 

5.00 

it       ii 

— 

$2  per  pump 

— 

Restaurants 

5.00 

ii       ii 

5.00 

— 



(1)  License  only,  no  inspection. 

(2)  Generally  inspected  by  county  health  boards  or  by  state,  based  on  complaints. 

(3)  Licenses  issued  by  Dept.  of  Agriculture  relate  to  inspections  performed  by 
various  divisions  within  the  department. 

(4)  Bakery  and/or  meat  counters. 

(5)  Schedule  is  based  upon  readily  available  information  and  may  not  be  all  inclusive. 

As  indicated  by  the  foregoing  table,  all  of  the  establishments  licensed 
by  the  board  are  also  licensed  by  some  other  state  agency.   In  each  instance, 
these  other  agencies  have  the  field  personnel  and  administrative  machinery 
necessary  to  collect  and  enforce  the  licensing  requirements.   In  some 
instances,  the  agencies  are  also  concerned  with  the  quality  of  food  or 
drinks  being  sold.   The  State  Department  of  Health,  for  example,  inspects 
meat  counters  and  bakeries  and  is  generally  charged  with  enforcement  of 
state  and  federal  pure  food  and  drug  laws.   Similarly,  the  State  Department 
of  Agriculture  inspects  produce,  grain,  egg,  and  dairy  products  from  the 
standpoint  of  quality  as  well  as  weight  and  measurement. 

In  summary,  it  appears  that  regulation  of  food  quality  is  the  responsi- 
bility of  other  state  agencies  as  well  as  the  board.   In  the  board's  case, 
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however,  nothing  is  being  done  except  licensing,  which  is  also  done  by 
other  agencies  who  are  active  in  assuring  the  quality  of  food  products 
within  their  respective  areas.   In  view  of  this,  we  believe  it  is  possible 
that  the  regulation  of  food  quality,  as  prescribed  in  Section  27-306,  R.C.M. 
1947,  is  being  achieved  through  the  activities  of  federal  and  other  state 
agencies.   As  a  consequence,  and  in  view  of  the  fact  that  the  board  is 
doing  nothing  to  insure  the  quality  of  food  or  drinks,  we  believe  a  deter- 
mination should  be  made  as  to  the  necessity  of  the  statutory  duties  assigned 
to  the  board  by  Chapter  3,  Title  27,  R.C.M.  1947.   In  the  event  that  the 
requirements  prescribed  by  the  provisions  of  this  chapter  are  necessary, 
we  believe  the  duties  associated  with  this  chapter  should  be  either  trans- 
ferred to  other  state  agencies  presently  having  jurisdiction  in  similar 
areas,  or  if  the  determination  is  made  that  the  board  should  retain  the 
function,  the  board  should  seek  the  necessary  financing  to  adequately 
perform  the  prescribed  duties. 

This  is  another  situation  where  the  board  may  wish  to  confer  with 
the  Legislative  Council's  subcommittee  on  executive  reorganization  in 
addition  to  the  other  state  agencies  involved. 

RECOMMENDATION 

We  recommend  that  the  board  confer  with  State  Departments  of 
Health  and  Agriculture  and  Liquor  Control  Board  to: 

1.  Determine  the  necessity  of  the  provisions  of  Chapter  33 
Title  27  3  R.C.M.  1947 3  in  view  of  the  activity  of  other 
state  and  federal  agencies. 

2.  Seek  legislation  to  repeal  or  transfer  the  duties 
associated  with  Chapter  3>   Title  27 3   R.C.M.    1947,    to 
other  state  agencies  currently  having  jurisdiction 
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in  similar  areas  or  seek  the  financing  necessary  to 
adequately  administer  the  program  if  the  determination 
is  that  the  board  should  retain  the  function. 

Unfair  Practices  Act 

The  last  and  seemingly  most  important  of  the  board's  three  functions 
is  the  administration  and  enforcement  of  the  Unfair  Practices  Act  (initially 
enacted  in  1937  and  amended  several  times,  most  recently  in  1967). 

The  Unfair  Practices  Act  prohibits  the  destruction  of  competition 
through  discrimination  in  selling  a  commodity  at  different  prices.   In 
accomplishing  the  intent  of  the  act,  the  board:   (1)  acts  Upon  complaints 
of  violations  through  investigations,  hearings,  and  the  issuance  of  orders, 
and  (2)  conducts  cost  surveys.   In  this  regard  the  board,  acting  as  the 
trade  commission,  has  sent  out  formal  and  informal  letters  pertaining  to 
complaints  about  violations  of  the  act,  conducts  hearings  and  performs 
continuous  investigations  into  pricing  to  determine  whether  unfair  pricing 
practices  exist  and  performs  cost  surveys  on  the  basis  of  petition  by 
10  or  more  persons  or  businesses  within  a  particular  trade  or  business. 

Cost  surveys  appear  to  be  one  of  the  major  points  of  the  Unfair 
Practices  Act.   In  fact,  Section  51-105,  R.C.M.  1947,  specifies  that  the 
existence  of  a  cost  survey  constitutes  competent  evidence  for  use  in 
determining  whether  a  complaint  is  valid.   Irrespective  of  the  apparent 
importance  of  cost  surveys,  only  one  cost  survey  has  been  performed  by 
the  board  in  the  last  27  years.   This  survey,  which  was  completed  in  1970, 
was  intended  to  establish  a  minimum  pricing  level  for  wholesalers  and 
retailers  of  food  commodities.   Since  its  completion,  however,  the  board 
has  applied  the  pricing  limits  to  all  areas  of  wholesale  and  retail  trade. 
As  a  consequence,  and  under  normal  circumstances,  wholesalers  are  limited 
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to  selling  their  products  at  no  less  than  2  percent  above  cost,  while 
retailers  cannot  sell  their  products  at  any  less  than  5  percent  above 
cost. 

The  performance  of  cost  surveys,  as  well  as  the  enforcement  of  the 
Unfair  Practices  Act,  is  financed  by  revenues  derived  through  the  issuance 
of  $5  licenses  to  food  stores.   Although  the  Unfair  Practices  Act  has 
general  application  to  all  persons  or  firms  doing  business  in  the  state, 
the  enforcement  of  the  act  is  financed  only  by  food  stores.   In  our 
opinion,  this  results  in  an  inequity  as  well  as  a  distortion  in  the  use 
of  board  revenues  which  are  derived  from  the  issuance  of  licenses  for 
the  purpose  of  insuring  the  quality  of  food.   The  significance  of  this 
is  illustrated  by  the  following  example.   During  1968,  the  board  expended 
an  estimated  $2,000  in  the  enforcement  of  the  Unfair  Practices  Act  against 
a  sand  and  gravel  company  which  is  not  licensed  by  the  board.   The  cost 
of  this  enforcement  was  met  with  money  from  license  revenues  collected 
from  food  stores  and  by  itself  constituted  almost  8  percent  of  the  total 
board  expenditures  during  that  year. 

Consequently,  we  believe  the  present  method  of  financing  enforcement 
of  the  Unfair  Practices  Act  is  inappropriate  in  that  it  does  not  apply  to 
all  businesses  subject  to  the  act.   In  this  regard  we  believe  the  board 
should  determine  a  more  appropriate  method  of  financing  its  administration 
of  the  Unfair  Practices  Act.   This  could  be  accomplished  by  seeking  amenda- 
tory legislation  expanding  the  food  license  fee  to  include  all  businesses. 
In  this  connection,  our  survey  of  the  statutes  in  six  western  states 
(Colorado,  Idaho,  North  Dakota,  Oregon  and  Washington)  disclosed  that 
only  two  states  (Idaho  and  North  Dakota)  levy  a  fee  in  conjunction  with 
unfair  practices  legislation,  but  that  in  both  instances,  the  fee  is 
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levied  at  least  upon  all  retail  businesses.   In  Idaho  the  fee  is  also 
levied  upon  whole  sale  businesses. 

In  contrast  to  Montana,  the  fee  levied  by  Idaho  is  paid  to  and  col- 
lected by  the  state  tax  collection  agency.   We  believe  a  similar  practice 
would  be  suitable  in  Montana  since  the  State  Board  of  Equalization  now 
has  the  duty  of  licensing  all  wholesale  and  retail  establishments,  and 
has  the  administrative  structure  necessary  to  collect  and  enforce  the 
licensing  provisions.   In  this  connection,  we  believe  the  fees  now  collected 
by  the  board  could  be  collected  by  the  Board  of  Equalization  in  conjunction 
with,  or  as  an  addendum  to,  the  Board  of  Equalization's  store  licenses.   This 
would  serve  to  consolidate  state  licenses,  reduce  administrative  and  travel 
expenses,  and  result  in  more  comprehensive  collection  of  board  license  fees. 

RECOMMENDATION 

We  recommend  that  the  board }   in  eon  junction  with  the  State 
Board  of  Equalization: 

1.  Perform  a  study  to  determine  what  business  estab- 
lishments are  covered  by  the  Unfair  Practices  Act 
and  are  not  licensed  by  the  board. 

2.  Determine  a  more  realistic  basis  for  financing 
administration  of  the  Unfair  Practices  Act  and 
the  most  suitable  method  of  collecting  fees. 

3.  Seek  the  necessary   legislation  to  implement  the 
revised  program  developed  to  adequately  administer 
the  Unfair  Practices  Act. 
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FINAL  COMMENTS 

The  comments  and  recommendations  contained  in  this  report  have  been 
discussed  with  the  secretary  of  the  board.   We  wish  to  thank  the  secretary 
and  his  staff  for  their  cooperation  and  assistance. 

Respectfully  submitted, 

Morris  L.  Brusett 
Legislative  Auditor 

September  3,  1971 
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EXHIBIT  A 


STATE  BOARD  OF  FOOD  DISTRIBUTORS 

EARMARKED  REVENUE  FUND 

BALANCE  SHEET 

June  30,  1971 


ASSETS 
Cash  in  Treasury   ,  $5,741 


FUND  BALANCE 
Fund  Balance  -  Exhibit  B  $5,741 
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EXHIBIT  B 


STATE  BOARD  OF  FOOD  DISTRIBUTORS 

EARMARKED  REVENUE  FUND 

STATEMENT  OF  CHANGES  IN  FUND  BALANCE 

Biennium  Ended  June  30,  1971 


Fund  Balance,  July  1,  1969  $  4,964 
Additions: 

Revenue  -  Exhibit  C  49,546 

Total  Balance  and  Additions  54,510 

Deductions: 

Appropriation  Expenditures  -  Exhibit  D  48,759 

Refunds  Charged  Directly  to  the  Board's  Account     10 

Fund  Balance,  June  30,  1971  $  5,741 
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EXHIBIT  C 


STATE  BOARD  OF  FOOD  DISTRIBUTORS 

EARMARKED  REVENUE  FUND 

STATEMENT  OF  REVENUE 

Biennium  Ended  June  30,  1971 


Licenses  Issued: 

1969-70  License  Year  $24,393 

1970-71  License  Year  25,153 

Total  Revenue  $49,546 
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EXHIBIT  D 


STATE  BOARD  OF  FOOD  DISTRIBUTORS 

EARMARKED  REVENUE  FUND 

STATEMENT  OF  EXPENDITURES  COMPARED  WITH  APPROPRIATIONS 

Biennium  Ended  June  30,  1971 


Appropriation 
Expenditures 

Balance  Reverted 


1969-70     1970-71 


Total 


$27,000     $27,000     $54,000 

23,877      24,882      48,759 

$   3,123  $   2,118  $   5,241 


ANALYSIS  OF  EXPENDITURES 


Personal  Services: 

Salaries 

Employee  Benefits 

Total  Personal  Services 

Operation: 

Supplies  and  Materials 

Communications 

Travel 

Contracted  Services 

Special  Fees 

Repairs  and  Maintenance 

Total  Operation 

Refunds 

Total  Expenditures 

Less  Refund  from  Account  Not  Charged 
to  Appropriation 

Total  Appropriation 
Exenditures 


$10,675 

1,071 

11,746 


$10,582 

1,080 

11,662 


$21,257 

2,151 

23,408 


302 

101 

403 

1,237 

1,517 

2,754 

5,438 

4,345 

9,783 

1,652 

1,918 

3,570 

3,465 

5,204 

8,669 

32 

110 

142 

12,126 

13,195 

25,321 

15 

25 

40 

23,887 

24,882 

48,769 

10 

10 

$23,877 

$24,882 

$48,759 
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